(b) not knowingly take of fail 1o take any action 1f the ntent of such
action or {atlure to act 15 or would be to cause any representatien or warranty of Sellers
made in Arucie IV 1o be untrue or incorrect 1f such representaiion or warranty were
made 1mmed.ately following the aking or failure (o take such acuion.

(i noi waive reledse. prant. mansfer or permit to lapse any nghts of
vaiue to which any Selier or anv Operating Subsidiary has anv nght on the date of thus
Agreement other than imumatenal waivers in the Ordmary Course of Business,

id complvn all materal respeciz with all provisions of any
Assumed Contract (o wrach sucn Seller or Operanng Subsidiary 1s a party:

(e} complv 1 all matena, respects wath all applicable Laws that
relate o or affect the opezrancon of the Business.

N not enter 1nlo any new or amended contract, agreement, side letter
or memorandum of undersianding with any un;ons represenung Employees,

{2 noufy Buyer in wnung of any incidents or accidents occurmng on
or after the date of this Agreement mvolving any property owned or operated by any
Seller or Operating Subsidiary that resuited or could reasonably be expected to resuit in
damages or losses n excess of One Million Dollars (31.000,000),

(h) notify Buyer in wnting of the commencement of any matenal
Litigation agamnst any Seller or any Operating Subsidiary,

() not enter 10tp any business or arrangement or otherwise take any
action that would reasonably be expected to have a matenal adverse impact on the
ability of the Sellers and the Buyer to obtain any matenal consents of Go vernimental
Enuties necessary in connection with this Agreement,

)] not enter into any Contract contaling covenants purporting 1o
lrmit the freedom of any Seller or any of their respective Affihates to compete or
participate in any lie of business or activities mn any geographic area {'Non-Compete
Covenants™),

(k) not enter 1nto any material Contract or renew, fail to renew,
extend, terminate, reject, amend, modify or waive any matenial provision of any
Contract designated with an asterisk on Schedule 4 20 to the Disclosure Schedules,
except (i} that 1f withun five (5) Business Days after notice provided by Sellers to Buyer
of 11s 1ntent to take any such actions, Buyer does not object in wnting to Sellers, then
Buyer shall be deemed to have provided consent to such action and (11) for those actions
for which a monon has been filed with the Bankruptcy Court on or prior to the date

hereof, and

1)) not enter into any agreement or understanding in excess of twelve
months with any other party contaiung any exclusivity or sirularly restrictive provision.
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Notwithstanding anvthing herein to the contrary, Sellers shall have the
rgni to consummate a szle of (1) the shared web hosting business segment of the
Business (the “Shared Hosting Bugmess™). (1) the Owned Rea! Property, andfor (1) the
assets or capital stock of Shared Technologies, and retain any proceeds from any such
ransactions as an Excluded Asset

Norwithsianding enything herein to the contrary, Allegiance shall have the
right. subject to Bankruptey Court approval but only after the Sale Order Approval Date,
to pay up te $100 mulhon of tne amount cutstanding uader 1ts Senior Credut Agreement

62 Transiuon Operating Agreement

(a) As premptly as practicable afier the execution and delivery of this
Agreement and n any event within the earlier of (A) forty-five (45) days thereafter and
(B) the Closing Date, Setlers and Buyer shall use their best efforts 1o (1) 1Wdenufy the
Non-Transferred Assels and (i1) design and tmplement a pian {the *“Transiion Plan”) to
effectuate the separation of the Non-Transierred Assets 1o be retained by Sellers, 1o
order to facdrtate the transfer of the Non-Transferred Assets to Buyer as promptly as
possible upon subsequent receipt of any necessary consents  Such plan shall include the
amlity of Sellers 1o (1) retain the stock of any Operating Subsidiary containing a Non
Transferred Asset or (2} distnibute any Non-Transferred Asset to AT1, ATCW, any of
thew Affihates or a trust established for the purpese of acquinng each nonTransferred
Assel  Subject to applicable taw, Buyer shall have ultimate discretton regarding the
terms of such Transitien Plan, provided, that Buyer shall not require the transfer of any
Non-Transferred Assets in violation of any contractual obligations of Sellers or that
would otherwise adversely tmpact Sellers’, Operating Subsidiaries’ or Shared
Technologies’ Chapter 1] estate  The Transition Plan shall be subject to amendment
from tune to tume as reasonably appropnate 10 achueve the foregoing objective and
permut the Closing to occur on the Closing Date  Sellers and Buyer shall exercise thewr
best efforts to implement the Transition Plan, as 1t may be amended from tume to time,
to provide for separation of the Non-Transferred Assets prior to the Closing and the
transfer of Non-Transferred Assets as promptly as possible.

(b) Sellers and Buyer shall enter into an Operating Agreement
substannally in the form of Exhibit H hereto effective as of the Early Funding Date.
Pursuant to and as set forth in the Operating Agreement, Buyer shail agree to provide
management and related services to Sellers, on behalf of Sellers and subject to the
ultimate direction of Seilers and consistent with all applicable law and regulation.
Pursuant 1o Sectiops 1 | and 2 5, (1) at such time as any necessary FCC Consent and/or
State PUC Consent shall have been issued and (1) the parties shall have received any
necessary ILEC consents, or the notice pentod shall have expired, for the assignment of
any Required Interconnechon Agreements, the corresponding Non-Transferred Assets
shall be transferred to Buyer and Buyer shall assume all related Assumed Liabiliues.

43

C\Data W renis\A ke grance WX OWPAVAPA DOC




632 Reoreanization Process

(a) Unless Sellers shall have delivered an Early Closing Election,
Sellers shali, as soon as reasonably practicable after the date hereof, prepare and file
with the Bankruptcy Court (112 Disclosure Statement with respect 1o the Bankrupicy
Plan meeung the requirements of sectien 1125(b) of the Bankruptey Code (the
“Disclosure Statement™), (1) & motion 1o approve the Disclosure Statement, and (1) the
Barxruptcy Plan (items (1} through (1) collectively, the “Approval Motions™) Unless
Sellers shall have delivered an Early Closing Election. the Bankruptcy Plan, any and all
extubus and attachments 1o the Bankruptey Plan, the Disclosure Statement, and the
other Approval Motions and the orders approving the same (including the Confurmation
O:cer) 1o the extent any of the foregowng adversely impacts the Sale Assets shall be
reasonably acceptable 1n forma and substance to the Buyer Sellers and the Operating
Subsidianes shall have the sole discretton 10 negotiate, propose and implement the terms
of the Bankruptey Plan as they relate to the treatment of crediters and the distnbutions
on account of such creditors' claims 1n any marnner not inconsistent with the Transaction
Documents Unt! the Closing, the Sellers shall consult wath the Buyer and obtain
Buyver's consent, which shall not be unreasonably withheld, prior to taking any matenal
action with respect to the Cases. Unless Sellers shall have delivered an Early Closing
Election, the Buyer shall provide the Sellers with all mformation concermuing the Buyer
requred to be ncluded 1n the Disclosure Statement  Thus Section 6 3(a) shall not be
applicable 1f Sellers shall have delivered an Early Closing Election

{b) The Confinnation Crder shall provide, among other things, that
(1) the Bankruptcy Plan has been proposed (n good faith and not by any means forbidden
by Law, (1i) Buyer and its Affiliates, and thewr respective members, shareholders,
partners and Representatives are released from any claims of any party related to
Sellers, the Business or the Cases, whether ansing pnior to or during the Cases, except
for the Assumed Liabilities, (1it) Buyer and 1ts Affiliates, and thew respective members,
shareholders, partners and Representatives have acted 1n “good faith” within the
mean:ng of section 1125(e) of the Bankruptcy Code in comphance with the applicable
provisions of the Bankruptcy Code and Bankruptcy Rules in connection with all theur
respective activihies relating to the solicitation of acceptances to the Bankruptcy Plan
and their participation in the activities descnibed in section 1125 of the Bankruptcy Code
and are entitled to the protections afforded by section 1125(e) of the Bankruptcy Code
and the exculpation and any ather release provisions set forth in the Bankruptcy Plan
and (iv) all Persons are enjoined from commencing any action in violation of such
release and exculpaton provisions This Section 6 3(b) shall not be applicable if Sellers
shall have delivered an Early Closing Election.

(c) The Sellers shall take such actions and cause any filings and
actions to be taken by one or more of the Sellers as applicabie in comphance with the
dates set forth in the timetable attached hereto as Exhibit J, provided, however, that in
the event Sellers shall have delivered an Early Closing Election, any such filings and
actions relating to the Bankruptcy Plan or Disclosure Statement shall no longer be
required or subject to the timetable attached hereto as Exhubit J.
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(d) Prior to tne Closing neither any Seller nor any Operating
Subs'diary shail without the prior whnittes consent of Buyer

(1 ceek ot consent to the conversion of the Cases 1o cases
under chapier © of the Bankrupicy Cede or the appointment of a trustee or examiner with
manager:al powers under secnion 1104 of the Bankruptey Code,

(L consent t¢ any reliel from the automatic stay under secton
362 of the Bankrupley Code with respect to any Acquired Assets having an aggregate
markel value of more than $150.000

{inj  file any plan of reorganization other thar the Bankruptcy
Plan. filz 2nv matenal amendment to the Bankruptey Plan. consent to the reduction of the
exciussvity penod under section 1121 of the Bankrupicy Code for the filing of a plan of
reorgaruzauen (the “Exclusivity Period") or fail umely to file motions seeking to obtamn
orders of the Bankruptcy Cournt extending the Exclusivity Period, provided, however, that
1 the event Sellers shall have delivered an Early Closing Election, thus Secuon & 3{d)1n)

shall be inapplicable.

{»v)  sell or abandon. or file any motion to sell or abandon, any
Acgquired Assets, other than sales in the Ordinary Course of Business or except as
contemplated by the Operational Restructunng Activitres.

(v) commence or conuinue o prosecute Avoidance Actions
against any Seller or Operating Subsidiary or related to the Business, or agatnst any
employee of, creditor of or other party to a contract with any Seller or Operating
Subsidiary,

{(vi)  commence or continue any Claims that Sellers or any of
their respective Affiliates may have agamst any active Employee of, creditor of or other
party o an existing Contract with any Seller or Operating Subsidiary (other than
Contracts that are Excluded Assets), or

(vu)  authonze, or commit or agree to take, any of the foregoing

actions

(e) At the Closing, Sellers shall reject in the Cases all Executory
Contracts that do not constitute Assumed Contracts other than any such Executory
Contracts (A) relating to the Excluded Assets or (B) assigned to any other Person At
Buyer's written request, Sellers shall delay the effective date of the rejection of any
Executory Contract designated by Buyer, provaded that, for any such delay in the
effective date, Buyer shall be responsible for all expenses directly or indirectly ansing
due to such delay 1n effective date on or after the Closing Date. Provided, further, that 1f
Buyer requests a delay in rejection of an Executory Contract that resuits i rejection
beyord the Closing Date, then Sellers shall retain such Executory Contract and 1t shall
be treated as a Non-Transferred Asset and subject to (i) Sections 2.5 and 6 2 hereof, and
(1) the Operating Agreement.
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iH At Buver ¢ reasonable direction and sole expense, Sellers (1) shall
file o'l requisite pleadings with the Bankruptey Court or any other applicable forum, to
recharacferize anv captial lease as a secured financing, (13) agree, afler the Sale Order
Approval Date, 1o assume or reject any capital lease, in whok or 1n pan, to the extent
poruiens of such lease are severable, and (111) agree 10 allow Buyer to participate n any
negoniations with counterparties with respect to restructunng or recharactenzing the
capital feases  The Sale Order shall provide that the Buyer has standing 1o participate 1o
any Qispuies regarding such capilal leases

64 Insurance  Effective upen the Closing, 10 the extent Allegiance’s
nsurance pohicies are designated by Buyer as Non-Transferred Assets, Allegiance shali
take all actions necessary 10 cause Buyer to be designated as an additional loss-payee on
such policies and shall maiwntain such insurance pohicies on the same terms as cumrently n

effect at Buyer’s sole expense

65 Access Transiion Communiee, Information Rights

(2} Subject to anv relevant Antitrust Laws, from the date hereof unt:l
the Closing Date, Sellers shall allow Buyer’s employees and other Representatives
during regular business hours {and in a manner so as not to wnterfere with the normal
business operations of Sellers) to make such investugauon of the Sellers’ empioyees, the
Business and Sellers’” books and records related thereto, as Buyer reasonably deems
necessary or advisable, and Sellers shall mnstruct Sellers’ employees 10 cooperate n any
such 1mvesugation. Buyer shall be permutted to make extracts from or to make copies of
such books and records.’

b) From and after the Closing Date, Buyer hereby ackmowledges that
it shall grant to Sellers upon Sellers’ request full and complete access, as promptly as
practicable but in no event no later than two (2} days after receiving a request, to any
records related to Sellers” operation of the Business prior to the Closing Date, upon
Sellers' request, and Sellers shall be permutted to copy, and retain a copy of, any such
records. Buyer shall keep such records 1 a manner consistent with Buyer's past
practice and such records shall not be destroyed until the later of seven (7) years from
the Closing Date or the conclusion of all bankruptcy proceedings related to the
Business. Sellers hereby agree that from and after the Closing Date they will grant to
Buyer upon Buyer's reasonable request access dunng normal busmness hours (and
instruct 1ts employees to reasonably cooperate with Buyer), in & reasonably prompt
manner but in any event no later than five (5) days after receiving a request, to any tax
records relating to the Acquired Assets or to Allegiance's operation of the Business
prior to the Closing Date (including any Tax Liabiliues for which Buyer may be held
liable) Buyer shall be permutted to copy, and retain a copy of, any such records
(including any Tax Returns) To the extent that any Seller retains any books and records
related to the Business, such Seller shall keep such records 1n a manner consistent with

' Note During the peniod from the Early Funding Date through the Closing Date the Operating Agreement
shall cantain broad access nghts,
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Sellers’ past pracnice 2nd such records snall not be destroved before such Seller offzrs
sucn recoras 1o Buver

{c Subject to any rejevant Anutrust Laws, immediatelv upon the
Bankruptcy Court approval of the Sale Order and subject to comphiance with any
regulatory restnctions Allegiance and Buyer shall establish a joimnt wansiton commuttee
(the “Commutize ™) 1o plan the sieps necessety 1o efficiently umplement the purchase of
the Busmess by Buver and to agree upon ¢nanges lo the Business whuch will increase
operai.ng efficiencies The Commuttes will be chaired by 2 Buver Represertatnve, shali
have one (17 mdividual from Communications Technology Advisors LLC (“CTA™)
{who shall be enntiec 1o atiend all meeunps and receive all documents preparmor the
Coryrunee) shall have appropnate Representatives of both Allegiance and Buver, and
snau meel 1n person o telephonically as frequently as shall be reasonably determaned by
Buyer The Commiftee shall establish working groups to discuss the follow:ing specific
aspects of the transacuions contemplated hereby (1) human rescurces, (11) network,
{:17} operations, (1v) sales and marketing, (v) finance and (v1) information technology
and shall agree as promptly as possible as to actions that will be taken to more
efficiently cperate the Business pnor to Closing. provided that no such actions
implemented prior to Closing shall have, or be reasonably expected to have, a
detnmental \mpact on the ability of Allegiance to conduct the auction 1n a manner
customary 1n similar procecdings, and further provided that all such actions shali be
conducted wn full compliance with the relevant Antitrust Laws  All reasonable costs
associated with the estabhishment and the operation of the Commuttee shall be borne by
Buyer Pnorto any meetings of the Comnutiee, Allegiance and Buyer shall implement
appropriate procedures for the protection of the confidential information of both
Allegiance and Buyer in the event the transaction 1s not concluded for any reason

(d) As soon as practicable, but 1n no event less than fifteen (15) days
after the end of each month, ATI shall provide Buyer with a copy of its monthly flash
report, together with a performance report of the Total Retail Net Ending Lines (as of
the end of the month covered by the {lash report) and Total Gross End User Revenue (as
of the end of the month covered by the flash report), including a certification as to the
number of Scheduled Future Instalis and Scheduled Furure Disconnects as of the end of
the month covered by the flash report.

66 Public Announcements Neither Seller nor any Operating
Subsidiary shall 1ssue a press release or otherwise make any public statements with
respect to the transactions contemplated hereby, except as may be required by Law, by
obligations pursuant to any listing agreement with any national securities exchange or
over-the-counter market or withrespect to filings to be made with the Bankruptcy Court
1n connection with this Agreement (in which case such Seller shall notify Buyer as
promptly as practucable and pror to making such pubhc statemment), without the pnor
consent of Buyer, which consert shall not be unreasonably withheld or delayed. To the
extent reasonably practicable, Buyer shall consuit with ATI before Buyer 1ssues any press
release or otherwise makes any public statements with respect to the transactions
contemplated hereby and corsider any comments ATI may have with respect thereto.
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67  Notificauon of Certain Matters Allegiance shall give prompt
notice to Buyver, and Buver shall give prompt notsce to Allegiance, of (1) any notice or
other commurucation from any Person alieging that the consent of such Person 15 or may
be requirec in connection with the transactions contemplated by this Agreement and (11)
any wrilten cbjection, hiugation or admirustrative proceeding that challenges the
transactions contemplated hereby or the entry of the Bidding Procedures Order or the
Sale Order

68 Emplovees

(a) Sellers shall deliver to Buyer not later than fifteen (15) Business
Days after the date of thus Agreement a complete and accurate schedule (the *Emplovee
Schedule™) serung forth, as of a recent date prior to the delivery of the Employee
Schedule, {x) the name and position of each Employee, {y) the annual base salary or
Lourly rate, as applicable, for each Employee and (z) the date each Employee
commenced employment with Allegiance  Sellers and Buyer shall cooperate 1n
identifying Lnose employees for whuch Buyer shall offer full-time employrent effecuve
as of the Closing Date

{b) Buver anticipates extending offers of employment to substantally
all of Allegiance's Employees who provide services related to or associated with the
Acquired Assets Buyer shall make offers of employment in accordance with 1its normal
hinng practices. Those Employees who accept Buyer's offer of employment effective
as of the Closing Date are referred to as the “Transferred Emplovees ™ Following the
Closing, Buyer shall provide any Employee who does not recetve an offer of
employment from the Buyer and any Employee who recerves an offer of employment
which does not provide for the terms of employment descnibed in Section 6 8(d) with
severance benefits in accordance with Allegiance’s severance policies and past practice,
provided, however, any Transferred Employee shall not be eligible to receive severance
benefits pursuant to this Agreement

(c) Pursuant 1o the “Alternative Procedure” provided in section 5 of
Revenue Procedure 96-60, 1996-2 C.B. 399, (1) Buyer and Sellers shall report on a
predecessor/successor basis as set forth therem, (1) Sellers will be relieved from filng a
Form W-2 with respect to the Transferred Employees and (i11) Buyer will undertake to
file (or cause to be filed) a Form W-2 for each such Transferred Employee for the year
that includes the Closing Date (including the portion of such year that such Employee
was employed by Allegiance) Sellers will provide Buyer on a timely basis with all
payroll and employment-related information with respect to each such Employee.

(d)

{n Buyer shall grant each Transferred Employee service credit
with Sellers (based on the employment commencement date set forth in the Employee
Schedule), for purposes of eligibility and participation tn the benefit plans, programs and
arrangements (including the vacation and the severance policies), of Buyer, excluding
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service credit for benefit accruals under the defined benefit pension pian and ehgbility
for the retiree medical plan

() Uniess otherw :se required by anv collective bargaining
agreement to which any of Buver's emplovees are subiect to as of the Closing Date, with
respect to Transferred Emplovees who wiil be subject to such collective barpaiming
agreement after the Closing effective on the Closing Date, Buyer shall provide the
Transferred Emplovees with 111 o salany or regular wage rate and benus opportunity (1f
appiicabley which 1= substanually the same 1n the zppregate as the salary or wage rate
recenved or bonus opportumn dvaiJable to such Transferred Employee immediately prior
to the Closing, (1) a 1ob location no more than 7% miies from such Transferred
Emplovee’s current job Jocation and 1) health. welfare anc other employee benefits on
tne same basis as similar!y struated empiovees of Buver (or an Affihiale o7 Buver), as
aetermuned by Buver and in zccordance with the terms of the plans governing such
benefits

(1) Asof the Closing Date, Buyer (or an Affiliate of Buyer)
shali credit the Transferred Employees for all deductibles and out-of pocket expenses
incurred by the Transferred Emplovees with respect to such benefits during the calendar
vear in which the Closing Date cccurs and shall further waive (to the extent waived under
Sellers” employee benefit plans) all pre-exisung conditions, exclusions and waiting
periods under Buyer's employee benefit plans for Transferred Employees

(iv)  Except as otherwise provided in this Agreement, Buyer
shall not assume any Employee Benefit Plan or any habthity or obligation thereunder,
and. except as expressly provided 1n this Section 6 8, the terms of a Transferred
Employee’s employment with Buyer (or an Affiliate) after the Closing shall be upon such
terms and conditions as Buyer, i uts sole discretion, shall determine

{e) Sellers and any Operating Subsidiary shall cause the accounts of
all Transferred Employees under any tax-qualified defined contribution pian mamtained
by Sellers or any Operating Subsidiary to become fully vested as of the Closing, and
shall permut distribution of such accounts i accordance with the terms of any such plan
Notwithstanding the foregomg, Sellers or any Operating Subsidiary shall amend such
defined contribution plan to permit the rollover of promussory notes evidencing
outstanding participant loans of Transferred Employees, without default of such loan, to
a tax-quahified defined contribution plan estabhished by Buyer, and Buyer shall cause, as
of a specified date within 90 days of Closing as determined by Buyer, such plan to
accept such rollovers, provided that Allegrance has provided the Buyer evidence
sansfactory to the Buyer of the quahfied status of the Allegiance’s Internal Revenue
Code Section 401(k) arrangement under Intemal Revenue Code Section 401{a) Buyer
shall take all acuon necessary and appropriate to ensure that, as of the Closing, Buyer
matntains a tax-qualified defined contnbution plan

() Allegiance shall cause, and Buyer agrees to assume, the health
care and dependent care flexible spending accounts (and any corresponding assets and
l:rabslities thereto) maintained with respect to Transferred Employees under any cafeteria
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plan maintained by Allegiance (o be transierred to Buver's flexible benefits plan in
accordance with [RS Revenue Ruling 2002-32

(g} Allegianice shail 1ot at any time between the date nereof and the
Eartv Funding Date. or at any nme prior to 60 aays after the Early Funding Date,
effectuate a "'plant closing™ or “mass lavoff 7 as those terms are defined 1n the WARN
Act affecung in whole or in pant any site of emplovment facihiry. operating umit or
Emplovee. without complying withthe notice requirements and other provisions of the
W ARN Act except 1o the extent arsing from Buver’s actions, \n which case Buyer shall
be responsible for any Liabihines related thereto. 1n order to protect all parues, to the
extent required by the WARN Act Seljers agree 10 give notice in compliance with the
WARN Actn & form sausfactorny 10 Buser to all Employees required under the WARN
Acl 10 recerve such notice not less than sian (68 days and no more than mnety (90)
days prior 1w the anucipated Closing Date. and shall repeat such notice, 1f necessary, due
o anv delay of Closing, provided, however 1o the extent any Seller 1s unable to provide
nouce in comphiance with the WARN Act due to any act, ormussion or direction of
Buyer, Buyer shall be responsible for any Liabiiities related thereto.

(k) Except where prohibited by law, Sellers shall provide promptly to
Buyer. at Buyer's request, any information or copies of personnel records (including
addresses, dates of birth, dates of ture and dependent inforrmation) relating to the
Transferred Employees or relating to the service of Transferred Employees with Sellers
prier to the Closing  Sellers and Buyer shall each cooperate with the other and shall
provide to the other such documentation, informauon and assistance as 1s reasonably

necessary 10 effect the provisions of thus Section 6 8(h)

(1) As part of the Transition Plan, certain Employees of Sellers will
be retained by Seilers as of the Closing Those Empioyees may or may not be
Transferred Employees as referenced 1n this Section 6 8 The parties will cooperate 1n
developing the Transiton Plan such that, to the extent permitted by law, such
Employees are subject to the same terms and conditions as they would have been if they
had not been retawned by Sellers at Closing, and nstead had become Transferred
Employees or been terminated, as the case may be, at Closing For purposes of

Sections 6.8(a), (b), (), (d), (), {f) and (h) 1n the case of an Employee who remains

with the Sellers subsequent to the Closing Date for the purposes of continuing to
conduct the Business with respect to the Non-Transferred Assets and who receives and
accepts an offer of employment from the Buyer post-Closing, references to the “Closing
Date” shall be replaced with the date of hare by the Buyer, or as otherwise specified in
the Operating Agreernent

69 Further Apreements Sellers authorize and empower Buyer afier
the Closng Date to recerve and to open all mail recerved by Buyer relating to the
Acquired Assets, the Business or the Assumed Liabihities and to deal with the contents of
such communications n any proper manner Sellers shall () promptly deliver to Buyer,
any mail or other communication received by them after the Closing Date, (b) promptly
wire ransfer in tmmediately available funds to Buyer, any cash, electromic credit or
deposit recerved by Sellers and (¢) promptly forward to Buyer, any checks or other
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instruments of payment that 1t recerved, in each case relaung to the Acquired Assels, the
Business or the Assumed Liabilities  Buyer shall (a) promptly defiver to Sellers, any mai!
or other communicationreceived oy 1t after the Closing Date, (b) promptly wire transfer
inimmediately available funds 1o AT any cash, electronic credit or deposit received by
Buyer and (c) promptly forward 1o ATI, any checks or other mnstruments of payment that
it recerves, 1n each case relaung to the Excluded Assets or any Excluded Liabilities

From and after the Closing Date. Sellers shall refer all inquines with respect to the
Business. the Acaquired Asscls and the Assumed Liabilities to Buyer, and Buyer shall
refer all inquiries wath respect 1o the Excluded Assets and the Excluded Liabihities to

Sellers

6 10 Payment of Transfer Taxes and Tax Filings

(a) Fiftv percent (30%) of all Transfer Taxes antsing out of the
rransfer of the Acguired Assels and any Transfer Taxes requured to effect any recording
or filing with respect thereto shall be paid by each of Buyer on the one hand and Sellers
on the other hand. The parties shall use commercially reasonable efforts to have
mcluded 1n the Sale Order and Confirmation Order a provision that provides that the
transfer of the Acquired Assets shall be free and clear of any stamp or simiiar taxes
under section 1146(¢) of the Bankruptey Code At least twenty (20) Business Days
pnor to Clostng, Sellers shall subrmit to Buyer a list of all Transfer Taxes (by tax name,
tax junsdiction and general descniption of the Acquired Assets subject to such tax) that
1t anticipates collecting from Buyer at Closing  Buyer may submut to Sellers evidence
that 1t believes such Transfer Tax should not be applicable Sellers shall review such
evidence 1y a timely and good faith manner and respond to Buyer pnor to Closing
Seliers and Buyer shall cooperate to timely prepare and file any retuns or other filings
relating to such Transfer Taxes, including any claim for exemption or exclusion from
the application or imposition of any Transfer Taxes.

(b) Each party shall furrush or cause to be furnished to the others,
upon request, as promptly as practicable, such information and assistance relating to the
Acquired Assets and the Business as 1s reasonably necessary for filing of all Tax
Returns, tncluding any claim for exemption or exclusion from the application or
imposition of any Taxes or making ofany election related to Taxes, the preparanon for
any audit by any taxing authonty and the prosecution or defense of any claim, suit or

proceeding relating to any Tax Remum.

{c) Sellers acknowledge and agree that Buyer shall have an
admuinistrative expense claim with respect to Sellers’ share of any Transfer Taxes arising
out of the transfer of the Acquired Assets under this Section 6.10 that have not been

paid when due

611 Filing of Tax Returns

Sellers shall prepare and file, or cause to be prepared and filed, all Tax
Returns for or on behalf of Sellers and any Affiliated Group that are required to be filed
for penods that include or end on or pnor to the Closing Date Subject to Section 2 3(¢),
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Sellers shall pay, or shall cause to be paid, all Taxes due and payable by Sellers with
respect to pertods that incluce or end on or pnor to the Closing Date when due

6 12 Prorauon of Taxes and Certain Charges Except as provided 1n
Section 6 10, all real properts Taxes, personal property Taxes or similar ad vajorem
obiigauons levied with respect 1o the Acquired Assets for any taxable penod that includes
the dav before the Early Funding Date and ends after the Early Funding Date, whether
ymposed or assessed before or afier the Early Funding Date. shall be prorated between
Sellers and Buyer as of 12 01 A M oenthe Early Funding Date  If any Taxes subject to
proration are paid by Buyer, on the one hand, or Sellers. on the other hand, the
proportionate amount of such Taxes paid (or in the event a refund of any portion of such
Taxes previously paid is recerved, such refund) shall be paid promptly by (or to) the other
afier tne payment of such Taxes (or promptiy following the receipt of any such refund}
Notwithstanding the foregoing proration, any nterest, penalties or additions to Tax
relating (o 2 Tax that 1S subject to proration shall be borne by the party whose actions or
ormssions gave rise 1o such wtem. and shall be reimbursed (and any refund remutied)
consistent with the preceding sentence

6 13 Best Effons

(a} Subject to the terms and condinons of tus Agreement, each of the
parties hereto shall use 1ts respective best efforts to take, or cause to be taken, all
actons. and to da, or cause to be done, and to assist and cooperate with the other parties
hereio 1 doing, ali things necessary, proper or advisable under apphcable Laws and
regulanons to ensure that the condstions set forth 1n this Agreement are satisfied and to
consummate and make effective, m the most expeditious manner practicable, the
transactions contemplated by thus Agreement, including prosecuting confirmation of the
Bankruptcy Plan notwithstanding the objection of any party in interest  Subject to the
terms and conditions of this Agreement, the parties shall not take any acton or refram
from takung any action, the effect of which would be to delay or impede the ability of
Allegiance and Buyer to consummate the transactions contemplated by this Agreement,
unless 1n such party’s reasonable judgment, taking such action or refraiung from action
1s consistent with achieving the ultumate objective of consummating the transactions
contemplated hereby.

(b Without lumiting the generahty of the foregoing, the parties hereto
shall furrush to each other such necessary information and reasonabie assistance, as each
may request 1n connection with preparation and filing of applications and motion
papers, including the Sale Montion needed to obtain Bankruptcy Court approval of the
transactions contemplated by this Agreement

6.14 HSR Act and General Governmental Consents.

(a) Subject to the terms and conditions of this Agreement, each of the

parties hereto shall use 1ts respective best efforts to (1) obtain from any Governmental
Entity, any consents, licenses, permits, waivers, approvals, authonzations or orders
required to be obtamned or made by Sellers or Buyer or any of their respechive
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Subsidianies. or to avoid any aclion of proceeding by any Governmental Entity
(including those in connecuon with the HSR Act), 1 connecuon with the authonzation,
execution and deliverv of thus Agreement and the consurmmaton of the transactions
contemplaied herewn, (2} subject 1o any restncuons under Anutrust Laws (as defined
Feremn), to tne exten pracucable, (A} promptly notfv each other of any communication
10 that part. from anv Governmental Ennty with respect to this Agreement and the
transachions conlemplatec herebv. (B) permmut 2 Representauve of the other party
reasonebly acceptable to the fisrst parmy 1o attend and participate wn meetings (lelephonic
or otherwise) with anv Governmenta! Enuny and (C) permut the other partv 1o review 1n
advance as reasonable. any proposec wnnen communication 1o anv Govermumental
Entin and (3) make 2ll necessary fiungs (including 10 the extent applicabie,
apprepnate fihing of a nottication and report form pursuant to the HSR Act on or prior
10 the date that 15 five (5) Business Davs zfier the date of execuuion of this Agreement),
and thereafier make any other required submyssions, with respect 10 this Agreement and
the wansactions coniemplated hereby under any apphicable Law  Sellers and Buyer shall
cooperaie with each other 1n connection with the making of all such filings, including (1)
providng all infermauon reguired or appropnate for any application or other filing and
(1:) as reasonabliy practicable, providing copies of all such documents to the other party
and 115 adwvisors prior to filing and, 1f requested, accepting all reasonable additions,

deleuons or changes suggested tn connection therewith

(B) In furtherance and not i hmutation of the foregoiwng, the parties
shall use their best efforts to resolve such objections, if any, as may be asserted with
respect to the trapsactions contemplated by this Agreement under any ant:trust,
competition or trade regulatory Laws of any Governmental Entity (“Antitrust Laws™)
The parties agree to take any action {(including agreeing to hold separate or to divest any
of the Acquired Assets (a “Designated Change ') that may be required by or would
otherwise resoive any objections made by {1) the applicable Governmental Entity
(including the Antitrust Division of the United States Department of Justice or the
Federal Trade Commussion) in order 10 resolve any objecuons as such Governmental
Entity or authonty may have to such transactions under such Antitrust Law, or (2) by
any domestic or foreign court or sinilar tibunal, m any suit brought by a private party
or Governmental Entity challenging the transactions contemplated by this Agreement as
violative of any Antitrust Law, in order 1o (1) avoid matenal delay in the closing of such
transactions or (1) avoid the entry of, or to effect the dissolution of, any injunction,
temporary restramung order or other order that has the effect of preventing the
consumnmation of any of such transactions. The entry by a court, in any suit brought by
a private party or Governmental Entity challenging the transactions contemplated by
this Agreement as violative of any Antitrust Law, of an order or decree permutting the
transactions contemplated by this Agreement, but requinng a Designated Change, or
that would otherwise limnit the Buyer's freedom of action with respect to, or its ability to
retain, the Acquired Assets, shall not be deemed a failure to satisfy the conditions
specified in Section 7 1{a) or Sectron 7 1(c) hereof Notwithstanding any other
provision of thus Agreement, nothing herein shall require Buyer or any of its Affiliates
to hold separate or to divest any of the businesses, product lines or assets of Buyer or 1ts
Affiliates
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(c) Buyer shall bear sole responsibihity for all filing fees under the
HSR At

615 Bulk Sales Each of the parties hereto waives compliance with any
apphicable provisions of the Uniform Commercial Code Arucie 6 (bulk sales or bulk
transfers) or analogaous provisions of Law, as adopted 1n the states mn which the Business
15 conducted. zs such provisions may apply 10 the wansacnons contemplated by thus
Agreemert

616 Sale Order Buyer and Sellers shall cooperate to obtain entry of
the Sale Order. With respect to the Assumed Contracts, Buyer shall cooperate with
Sellers to provide adequale assurance of future performance as required by section 365 of
the Bankruptcy Code

617 Competung Transaction

{a) Followwng the Sale Order Approval Date and until such time as this
Agreement has been terminated (other than a termination by Sellers in violation of thus
Agreement), Sellers shall not, nor shail it authorize or permit any Representative of
Sellers to, (A) directly or indirectly selicit, imtiate or encourage the submission of any
offer or proposal concerning any (x) sale, lease or other disposition directly or indirectly
by merger, consoidation, business combimation, share exchange, joint venture or
otherwise, of any or all of the Acquired Assets, (y) 1ssuance or sale of any equity
nterests n any Seller, or (z} transaction pursuant to which any Person will acquire
beneficial ownership or the nght to acquire beneficial ownership of equity interests in
any Seller {any of the foregoing, a “Competing Transaction™), (B) directly or mndrectly
participate i1 any discussiens or negotiations regarding, or furrush to any Person any
mformation with respect to, or take any other action to facilitate the making of, any
proposal or expression of mterest that constitutes or 1s reasonably likely to lead to a
Compeung Transacuon, or {C) enter into any agreement with respect to any Competing
Transachon.

{b)  Allegiance shall not furush information concerming their business, i
properties or assets to any third party, except (1) in the Ordinary Course of Business to
potential and current vendors, customers and agents, () to Governmental Entities or
(111) pursuant to a confidentiality agreement with terms and conditions no less restnctive
than those contained 1n the Confidentiality Agreement as modified by Section 9.9
below Allegiance shall not release any third party from, or waive any provision of, any
such confidentiality agreement to which any Seller 1s a party other than to the extent 2
simular release or waver was granted to Buyer. Sellers shall use reasonable efforts to
promptly provide, or identify and make available to Buyer any nor-public information !
concerning Sellers, the Acquired Assets or the Business provided to any other Person -
after the date hereof which was not previously provided to Buyer To the extent that
this Section 6 17(b) conflicts with the Bidding Procedures Order, the Bidding

Procedures Order shall govern.
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6 18 Disclosure Supplements Prior to the Early Funding Date, Sellers
shall deliver updated Disclosure Schedules hereto with respect to any matter hereafter
ansing or any miormation obtained after the date hereof which, 1f existing, occurning or
known at or prior to the date of this Agreement, would have been required 1o be set forth
or descnbed n the Disclosure Schedules, or which 1s necessary to complete or correct
any information in such schedule or n any represenianion and warranty of Sellers which
has been rendered naccurate thereby  For purposes of determining the satisfactuon of the
conditions set forth in Article VI hereof, no such supplement or amendment shall be
considered

619 Communications Licenses Allegiance shall maimntain the vahdity
of the Communications Licenses and, except as disclosed on Schedule 4 9 of the
Disclosure Schedules, comply 1n all matenial respects with all requiremnents of the
Communications Licenses and the rules and regulanons of the FCC and State PUCs
Aliegiance shall use reasonable commercial efforts to (2) refrawn from taking any action
which may jeopardize the vahdity of any of the Commun:cations Licenses or result in the
revocation, swerender or any adverse modificanon of, forfeiture of, or failure to renew
under regular terros, any of the Communications Licenses, (b) prosecute with due
dihigence any pending applications with respect to the Communications Licenses,
including any renewals thereof, and (¢} with respect to Communications Licenses, make
all filmgs and reports and pay all fees necessary or reasonably appropriate for the
continued operation of the Business, as and when such approvals, consents, permits,
licenses, filings, or reports or other authonzanons are necessary or appropriate.

6.20 FCC Applications/State PUC Applications

(a) As promptly as practicable after the execution and delivery of this
Agreement and 1n no event later than three (3) Business Days after the date of execution
of thus Agreement, the parties hereto shall prepare and file, or cause to be prepared and
filed, the necessary application or applicat:ons with the FCC seeking the FCC Consents
Each party shall provide the other party with all information necessary for the
preparation of such apphcations on a tunely basis, including those portions of such
applications which are required to be completed by the first party.

)] As promptly as practicable after the execution and delivery of this
Agreement and 1n no event later than ten (10} Business Days after the date of execution
of this Agreement, the parties hereto shall prepare and file, or cause to be prepared and
filed, the necessary apphcation or apphcations with the State PUCs seekung the State
PUC Consents. Each party shall provide the other party with all information necessary
for the preparation of such applications on a umely basis, including those portions of
such apphcations which are requured to be completed by the first party. In addition, the
parties hereto shall cooperate to make any notice filings required in connection with this

matter on a tumely basis

(c)  Each of Buyer and Sellers (or the Operating Substdtartes where
applicable) shall bear 1ts own expenses 1n connection with the preparation and
prosecution of the FCC appiications and the State PUC applications. Subject to the
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terms and condtions of this Agreement. each of the parties hereto shall use its best
efforts 1o prosecule the FCC 2pphcauons and the State PUC applications in good faith
angd with due digence before the FCC and the Siate PUCs and 1n connection therewsth
shall take such acuon or actions as may be necessary or rezsonably required 1n
conniechon with the FCC apphcations and the State PUC apphications, inctuding
furmishung tc the FCC and the State PUCs anv documents materials or other
imformation requested by the FCC and the State PUCs 1 order o ebiain the FCC
Consent and the State PUC Consents as expedinousiv as pracucable 1n addmion. o the
extent practicable tne parties herelo shall use their pest efforts w0 (1) promptiv noufv
cach other of any communication to thal paty from the FCC or any State PUC with
respect to tne FCC applications o1 the Stewe PUC applications. as apphicable. (s) permit
z Representative of the other party reasonably acceptable 10 the first party 1o attend and
participale 1n meetngs (telephomwc or otherwise; with the FCC or any State PUC and
{111) permit the other party to review 1y advance, as reasonable, apy proposed wnitien
commumnicaten to the FCC or any State PUC  No party hereto shall knowingly take, or
fail 10 take, any action 1f the intent or reasonably anticipated consequence of such action
or fariure to act is, or would be, to cause the FCC or any State PUC not to grant
approval of any FCC application or of any State PUC application or matenally delay
either such approval, to the matenal demment of the other party

621  Cgoperation on Environmental Matters  Sellers agree to cooperate
with Buver and to assist Buyer 1o 1dentifying the permits required under Environmental
Laws requured by Buyer to operate the business from and after the Closing Date and
either transfermng existing Environmental Permits of Buyer, where permussible, or
obtamning new Environmental Permmuts for Buyer (at Buyer’s sole expense)

622 Intentionally Omitted

623 Non-Compete Covenants Sellers shall use its reasonable efforts to
idenufy to Buyer those matenal Contracts contaming Non-Compete Covenants within ten
{10) Business Days following the date of this Agreement.

624 Use of Name. Sellers hereby agrees that upon the consummation
of the transactions contemplated hereby, Buyer shall be granted a license as set forth i
the Operaing Agreement 1o the name “Allegiance Telecom™ or similar names, and any
other names used in the business to be managed by Buyer pursuant to the Operating
Agreement, or any service marks, trademarks, rade names, identifymng symbols, logos,
emblems or signs contaimng or comprising the foregoing or otherwise used 1n the
business to be managed by Buyer pwrsuant to the Operating Agreement, includmg any
name or mark confusingly sumular thereto (collectively, the “Seller Marks™) and Sellers
shall not, and shall not permit any of their Affiliates te, use such name or any variation or
simulation thereof, except in connection with the completion of the Cases. In furtherance
thereof, upon expiration or termunanon of the Operating Agreement, Sellers shall remove,
strke over or otherwise obliterate all Seller Marks from all materials owned by Sellers or
the Operating Subsidianes and used or displayed publicly including any sales and
markeung matenals, displays, signs, promotional matenals and other matenals. On or
before the Closing, at Buyer’s expense, Sellers shal] take any action reasonably requested
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by Buyer 1o perfect the chain of title w all of Sellers’ registered trademarks used in the
HBusiness

6 25  Furnher Assurances Buyer shall use commercially reasomble best
efforts 10 obtain any matenal Governmemal Entity License, approval or consent
reasonably necessary 1o operale as a local exchange carmer 1n any junsdiction where the
Business s operated and Buyer represents and warrants that it or is Affiliate has and,
Buyver shall, mawntain through the Closing Date such License, approval or consent in
Califfornia [thnois, Maictiigan and Texas

626 Colccation/PRI Services Agreement At the Early Funding Date,
if requested by AT] and subject to Bankruptcy Court approval, ATCW or an Affiliate of
ATCW and Buyer shall emer inio 2 Master Services Agreement {the “Master Services
Agreement™), pursuant to which Buyer shall provide colecation, primary rate interface
and other services to ATCW {or such Affiliate) on terms specified on Schedule 6 26 of
tne Disclosure Schedules and as otherwise munually sausfactory 10 ATCW and Buyer

6 2% Operanon of Acquired Assets Upon the Early Funding Date and
Buyer’s funding of the Purchase Pnce Escrow Amount and the Adjustment Escrow
Amount into the Purchase Price Escrow Account and the Adjustment Escrow Account,
respectively, Buyer shal! operate the Acquired Assets i accordance with the Operating
Agreement, provided, however, that Buyer shall not assume any management or control
of Sellers’ banknuptcy estate or the Bankruptcy Plan process

6.28 Registrauon Rights  Buyer agrees to use 1ts best efforts to ensure
that the 1ssuance and distnbution of the XO Common Stock complies with Section 1145
of the Bankruptcy Code

(a) 1f Buyer 1s unable to obtawn assurance to 1ts satisfaction that the
issuance of the XO Common Stock will be exempt from registration under Section 5 of
the Secunties Act, as provided mn section 1145 of the Bankruptcy Code, Buyer will
promptly and diligently file and cause to become effective, a registration statement
registering the XO Commion Stock under the Secunities Act of 1933, as amended

(b) Buyer hereby agrees to cause 1ts legal counsel to 1ssue an opuuon

reasonably requested by 1ts transfer agent with respect to the tssuance of the XO
Common Stock, mchuding an opmion that no legend resteting the transfer of such XO

Common Stock 15 required

6 29 Buyer Shareholder Approval

Prior to the Early Funding Date, Buyer shall obtain the approval of its
shareholders to the extent required to issue the XO Common Stock (the “Shareholder
Approval™. Buyer shali give prompt written rotification 1o Sellers when the Shareholder
Approval 1s obtained

6 30  Sellers’ Dasposition of XO Common Stock

57

C\Dpu \ChersiAllegane X OV PA AP A DOC




Sellers agree that they wall not dispose of the XO Common Stock except
nursuant lo the Bankruptcy Plan

631 Tax Maners

{a) Sellers shall use commercially reasonable efforts to provide good
faith estunates, pnor 1o the Closing Date, of {1) the adjusted basis in the Acguired Assets
{or the amount of any excess loss accounts), (11) each Operaing Subsidiary's adjusted
basis i 1ts assets and properues, {11) the amount of any ret operanng loss, net capital
Joss, unused investment or other credits, unused foreign tax credit, or excess charitable
contribution (and the carryovers of any of the foregoing) allocable to the Operating
Subsidianes, as well as any limutatons that rmught apply and (1v) the amount of any
deferred gamn or loss allocable to the Operating Subs:dianes arising out ol any
mntercompany ransaclions

(b) At Buyer's wnitten request, Sellers shall consider such 1ax
elections and other actiens with respect to the Operaung Subsidianes that will not
adversely affect Sellers, including any elechon or elections under Section338(h)(10) of
the Intemal Revenue Code of 1986, as amended

{c) Buyer shall make a reasonable determunation of the mcome tax
reatment of the transactions contemplated by this Agreement, (including without
limitation whether the transacthon qualifies for a reorganization under Section 368 of the
Internal Revenue Code of 1986, as amended), and so long as such determunation is not
adverse to Sellers, Sellers shall file all tax renurns 11 a manner consistent with such
determmation

ARTICLE VII
CONDITIONS TO OBLIGATIONS OF THE PARTIES

7.1 Conditions Precedent to Obligations of Buyer and Sellers The
respective obligations of Buyer, on the one hand, and Sellers, on the other hand, on the
Early Funding Date shall be subject 1o the satisfaction or waiver at or pnor to the Early
Funding Date of the following cenditions:

(a) No Injunction No prelumnary or permanent injunction or other
order 1ssued by, and no Litigation or Order by or before any United States
Governmental Entity nor any Law or Order promulgated or enacted by any United
States Governmental Entity shall be in effect or pending which matenially delays,
restrains, enjomns or otherwise prohibits or seeks to restrain, enjoin or otherwise prohibit
the transactions contemplated hereby, provided that with respect to pending Litigation,
such condition shall only apply to Litigauion commenced by a Governmenta) Enfity

(5)  The Sale Order The Bankruptcy Court shall have entered the
Sale Order, which approves this Agreement and all of the terms and condittons hereof
and authorizes Allegiance to consumymnate the transactions contemplated hereby The
Sale Qrder shall provide that {A) this Agreement results from Sellers having completed
a full and complete auction process and, so long as the Agreement has not been
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tenmunated sn accordance with s terms, Sellers shall not be entitled to entenawm or enter
into 2 Compenng Transaction. (B) the Acquirea Assets sold to Buyer pursuant to this
Agreement shall be mansferred 10 Buyver free and clear of all Liens (other than Permined
Liens of the type included 1n clause {C) of the defimuon of Permutied Liens) and
Liabilities of any Person {other than Assumed Lizbilities) such Liens and Lizbibities to
antach o the Purchase Price pavable pursuant to Section 3 2¢a). (D) the Repulaton
Transiuon Process 1s approved pursuant ic secuons 105, 363 and 365 of the Bank-ruplc_\
Code. (Ei Buver has acted 1n pood taith within the meaming of section 363(m) of the
Banssuptcy Code anc, as such. 12 enitled 1o the protections afforded thereby, (F) this
Agreement was pegolialed, praposec and enteved nie by the parties without collusion.
m good fauth and from arm < lepeth bargawng pesinons (G} Buver 15 not acquinng or
assuming anv of Sellers or ary other Person’s Liabilibes except as expressly provided
in this Ayreement and In no event shall Buver have anv Liability or responsibility ot
any Excluded Liatihty, (H) the transactions comemplated berein shall be exempt from
stamp. transfer, or similar taxes to the extent provided by Section 1146(c) of the
Bankruptey Code, (1) Buver will not have any successer or transferee hability for
liabilities of Sellers (whether under federal or State law or otherwise) as a result of the
sale, purchase, transfer or assignment of the Acquired Assets. and will be exempt from
any so-cailed “bulk sale” laws in all applicable junsdictions; (1) all Assumed Contracts
shall, at Closing, be assumed by Sellers and assigned to Buyer pursuanl to section 365
of the Bankrupicy Code and, as required by this Agreement, Sellers shall be obligated to
pay all Cure Amounts m respect thereof, in accordance with this Agreement, (K) Buyer
will have the nght to participate 1in any of Seflers’ negotiations and settlements
regarding ILEC and Non-1L.EC Cure Amounts in accordance with Section 3 5, (L} in
accordance with Section 3 5 Buyer will have standing to participate 1n any disputes
before the Bankruptcy Count regarding [LEC and non ILEC Cure Amounts, (M) the
Bankruptcy Court shall retain junsdiction to resolve any controversy or claim ansing
out of or relating to thus Agreement, or the breach hereof as provided win Section 9 12
hereof, (N) all Liens held by Sellers’ semor secured lenders on the Nor-Transferred
Assets shall be released at the Closing and the Buyer shall be granted a Lien on all Non-
Transferred Assets pending FCC Consent and State PUC Consent, as apphcable and (0)
this Agreement and the Tansactions and instruments contemplated hereby shall be
specifically performable and enforceable against and binding upon, and not subject to
rejection or avoidance by, Sellers or any chapter 7 or chapter 11 trustee of Sellers and 1its
estate Sellers shall provide each applicable taxing authority n each jurisdiction i
which 1t 15 subject to Tax with copies of any motion for eptry of the Sale Order at least
10 days pnor to the heanng on such motion. In the event that the Bankruptcy Court
does not approve the Sale Order, Buyer shall, within one (1) Business Day, decide and
inform Sellers and the Bankruptcy Court and comunurucate to Sellers whether Buyer
consents to the Sale Order, as modified For the avoidance of doubt, 1f Buyer consents
to madifications to the Sale Order, then Buyer agrees that the condition in Section 7 1{b)

has been satisfied

(¢)  HSR Act. Any applicable waiing penod under the HSR Act

shal have expued or shall have been earler termnated.

59

C\DaaC lenii\A e gunc e\ XTRA PA W PA.ODOC




S

{d) Purchase Price Escrow Agreement ATI, ATCW and Buyer shall
have entered 1nto the Purchase Price Escrow Agreement and such agreement shall be 1n

A1l) force and effect

2 Condiuons Precedent to Obligations of Buver The obligation of
Buyer 10 fund on the Early Funding Date 1s subject to the satisfaction {or waiver by
Buyer) at or prior to the Early Funding Date of each of the foliowing addstional

conditions

772

(aj Accuracy of Representations and Warranues The representations
and warranues of Sellers contained herewn shall be tue and correct, without regard to
any qualifications concertung malenality or Material Adverse Effect, as of the Early
Funding Date {or, :f made as of a spec:iic date, at and as of such date), with the same
force and effect as though such representauons and warranties had been made on and as
of the Early Funding Date. except where the effect of all such inaccuracies of
representations and warranties would not reasonably be expected 10, tn the aggregate,

have a Matenal Adverse Effect

(b) Performance of Agreements Sellers shall have performed and
complied 1 all matenal respects with all matenal covenants and matenal agreements
contained i this Agreement required to be performed or complied with by them pnor to
or on the Early Funding Date.

(c) Officer’s Ceruficate. Buyer shall have recetved a certificate,
dated the Early Funding Date, of an officer of Sellers 1o the effect that the conditions
specified in Sections 7 2(a) and (b) above have been fulfilled

(d) [Intentionally Omitted|.

(&) Seliers’ Deliveries Sellers shall have delivered to Buyer all

itemns set forth m Section 3 1{b)

\}] Assumed Contracts (1) All Contracts set forth on Schedule 7 2(f)
of the Disclosure Schedules reiating to the Sellers, or the extent an Early Closing
Election is delivered, the Operating Subsidiaries, shall have been assumed and validly
assigned to Buyer, such assignment te be effective as of the Closing Date, {and Sellers
and the Operating Subsidiaries, if applicable, shall have obtaied all consents, warvers
and approvals (if any) necessary for such assumption and/or assignment) and (i1} all of
the other Assumed Contracts (other than those set forth on Schedule 2.6 of the
Disclosure Schedules or Exhibit A to Schedule 4 S of the Disclosure Scheduigs) shall
have been assumed by the apphicable Seller and, to the extent an Early Closing Election .
1s delivered the applicable Operatung Subsidiary, and assigned to Buyer, such {
assignment to be effective as of the Closing Date, (and Setlers and Operating
Subsidianes, if applicable, shall have obtamed ali consents, waivers and approvals (f
any) necessary for such assumption and/or assignment), except, i the case of thus clause
{(11), where the failure to assurne and assign such Contracts would not, individually or o
the aggrepate, reasonably be expected to have 2 Matenal Adverse Effect
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(g) Operaung Agreement  Sellers and Buyer shall have executed and
aelivered the Operating Acreement (the “Operaung Agreement”) attached hereto as
Exhibit K. and such agreement snall be 1n full force and effect

73 Condmons Preczdent to the Obligations of Sellers The obhigation
of Sellers to enter inlo the Operating Agreement on the Early Funding Date 15 subject to
the satisraction (or waiver by Sellers) ai or pror 10 the Early Fundmg Date of each of the
following addinonal condiions

(a) Accuracy of Representations and Warranties The representations
and warranties of Buyer comtained nerewn shall be true and cormect, wathout regard 1o any
qualifications concerning mateniality or material aaverse effect, as of the Early Funding
Date (or, :f made as of a specific date, at and as of such date), with the same force and
effect as though such representations and warranties had been made on and as of the
Early Funding Date, except where the effect of all such maccuracies of representations
and warranties would not reasonably be expected to, in the aggregate, have 2 matenal
adverse effect on Buyer

(b) Performance of Agreements Buyer shall have performed and
complied i all material respects with all matenal covenants and matenal agreements
contained 1n this Agreement required to be performed or complied with by 1t pnor to or
at the Early Funding Date

() Officer’s Certsficate  ATI shall have received a certificate, dated
the Early Funding Date, of an officer of Buyer to the effect that the conditions specified
1 Sections 7.3(a) and {b) above have been fulfilled

(d) Transition Services Agreement for Shared Technologies Shared
Technologies and Buyer shall have entered 1nto a Transition Services Agreement (the
“Transition Services Agreement ™) 1 the form of Extubit 7 3(d) attached hereto.

(e) The Voting Agreement shall remain n full force and effect and
Cardiff Holding LL.C shall not be n breach thereof

(h Shareholder Approval Buyer shall have obtained shareholder
approval necessary to i1ssue the XO Common Stock

(g) Operating Agreement Sellers and Buyer shall have executed and
delivered the Operating Agreement attached hereto as Exhibit H and such agreement
shall be 1 full force and effect.

(h) Master Services Apreement. Buyer and ATCW (or an Affilate
thereof) shall have executed and delivered the Master Services Agreement, if applicable,
and such agreement shall be 1 full force and effect.

74  Condihons Precedent to Closing. The obligation of Buyer and
Sellers to close under this Agreement 1s subject to the satisfaction (or waiver by Sellers)
at or prior to the Closing Date of each of the following additional conditions:
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{a) Approval of Plan {1) All conditions to the “Effective Date™ set
forth in the Bankruptcy Plan {including the entry of the Confirmanon Order by the
Bankruptcv Cournty shall have been sainsfied or duly waived with the express written
consent of Buver, such consent not to be unreasonably withheld. 10 accordance with the
applicable provisions of the Bankruptey Plan and (11} the transactions contemplated by
the Bankmuptey Plar to occur on or pnor Lo the Clesmg shall have been or shall be
consummared simuliancously with the Closing i accordance with the Bankmuptey Plan
providec thaiin ine event of the delivery bv either Buver or Seller of an Early Closing
Election this Section = 4ta) shell pe deemed waived by both Buvers ard Sellers

M Non-Transfermed Assets The Now Transferred Assets shall have
been tetamed by Seliers

{c) Sellers’ Deliveries  Sellers shall have delivered 1o Buyer all
items set forth i Secuon 2 {(h)

{d} Buver s Delivenes Buyer shall have delivered 1o Sellers all

iterns set forth 1n Secuon 3 e}

75 Satisfacuon of All Closing Conditions Early Funding Date

After the Early Funding Date, Section 7 1, Section 7 2, and Section 7 3
shall be deemed 10 be sausfied 1o their entirety and upon an Early Cjosing Election or
satisfaction of the condinion set forth in Section 7 4(a), Buver's and Sellers’ obligations to
close the transactions contemplated by this Agreement will be unconditional

ARTICLE VI
TERMINATION

81 Termination of Agreement This Agreement may be termunated
and the transactions contemplated hereby abandoned at any tzme pnior to the Closing

(a) By mutual wntten consent of Buyer and ATI,

(b) By Buyer or ATI if neither the Early Funding Date nor the
Closing Date shall have occurred on or before August 18, 2004; provided, however, that
if neither the Early Funding Date nor the Closing shall have occurred on or before such
date due to a breach of this Agreement by Buyer or any Seller, Buyer or ATI (if a Seller
15 the breaching party), as the case may be, may not termunate this Agreement pursuant

to this Section 8 I(b);
(<) By Buyer, immediately if any of the following shail have

occurred

) Any Seller {A) agrees 1n wnting, (B) pubhicly announces 1ts
utention (including by selecting a compeung bidder at the Bankruptcy Court’s auction
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relating to the transactions contemnplated hereby). or (C) 15 authonzed by its board of
directors (o proceed with 2 Competing Transacuon, wrespective of whether such
Compeung Transaction 1s approved by the Bankruptev Coun and/or consurnmated,

(ny  Pnore the Closing. any Setler abandons or files a motion
with the Bankruptey Court to abandon ell o1 any matenal portion of the Acquired Assets,

(m)  Prortethe Closing any Seller files any plan of
reorgamization other than the Bankrupicy Plap. {iles anv matenal amendment o the
Banxrupicy Plan, withdraws the Bankruptes Plan or consents to the reduction of the
Exclusivity Penzod or fails nmelv (o fiie motions to obtain orders of the Bankruptcy Coun
extending the Exclusivity Pened or the Bankhruptcy Count denues confirmation of the
Banwrupicy Plan, provided however ta: te the extent either Sellers or Buver has
dehvered an Early Closing Election. this Secuon 8 1{c)(u1) shall be wnapplicable,

{iv)  The Bankruptey Court termunates the Exclusivity Penod or
dechines to extend the Exclusivity Penod, provided, however, that to the extent either
Sellers or Buyer sball have deljvered an Early Closing Election, this Section 8 1{g)(1v)
shall be inapphcable,

(v) The voluntary dismuissal or conversion of any of the Cases
to a case under chapter 7 of the Bankruptcy Code, or

{(v1i)  Upon the appointment 1z the Cases of a gustee or examiner
with managenal powers under section 1104 of the Bankruptcy Code, or

(vu)  Prior to the Early Funding Date, any Order 1s entered by the
Bankruptcy Court which would result in the failure of any of the condiuons to the
obligations of Buyer set forth in Section? | or 7 2, provided, that following the Early
Fundmg Date, this Section 8 1(c) shall have no further force or effect.

(d) By Sellers, on the one hand, or Buyer, on the other, 1f Buyer or
Sellers, as the case may be, matenally breach any of i1ts covenants under thus
Agreement, unless such breach shall be cured withun ten (10) Business Days after such
other party shall have received notice of such breach 1n accordance with the terms

hereof

(e) Pnior to the Early Funding Date, by Buyer if there 15 a breach of
any representation or warranty contained 1n Article [V hereof (without regard to any
qualifications concerning matenality or Matenal Adverse Effect contained in Article
IV), which breach, 1 the aggregate with all other such breaches, 1f any, would give nse
to a failure of the condition set forth in Section 7 2({a) (with the date of such termination
being substituted for the references to Early Funding Date therein) and which breach
could not reasonably be expected to be cured using reasonable efforts by the date set
forth in Section 8.1(b); provided, that following the Farly Funding Date, this Section
8.1(e) shall have no further force or effect.
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g2 Effect of Termunation In the event of termmunation of this
Agreement pursuant to this Article VII, wntten notice thereof shall be given to the other
party of this Agreement as prompltly as praciicable and this Agreement shall terrminate
and the mransacticns contemplated hereby shall be abandoned, without further action by
Buyer or Sellers 1f thus Agreement 1s terminated as provided herein there shall be no
l1ability or obligation on the part of Sellers or Buyer, unless {1) this Agreement 1s
terminated (A) by Buyer pursuant to Secuon 8 1(b} when ATI does not have the night to
lerminate this Agreement pursuant to Section 8 1(b) due to breach of the Agreement by
Sellers. or (B) by Buyer pursuant to Section 8 1(c) or (d). or (11) Buyer termnates thts
Agreement pursuant to Section 8 1{e} as a result of Seilers” gross neghgence or wiliful,
wantorn or reckless action or maction taken or not taken with an 1ntent to cause the
termunation of this Agreement or otherwise negatively unpact the transactions
contemplated hereby (collectively, a *Sellers' Intentional Breach™) or Buyer elects not to
ciose because the condiion set forth 1in Section 7 2(a) has not been sausfied as a result of
a Sellers’ Intenuonal Breach, provided, however, that with respect to any such
terminaucn of this Agreement pursuant to Section 8 1(b), (c) or {d} following the Sale
Order Approval Date, or (11) Buyer's election to termunate this Agreement pursuant to
Section 8 1(c) or not to close, in each case because the condition set forth 1n Section
7 2(a) has not been satisfied, as a result of a Sellers’ intentional Breach following the
Sale Order Approvai Date, Buyer shall be entitled to terminate this Agreement immediate
payment, as hiquidated damages and not as a penalty, of (1) the Expense Reimbursement
(which Expense Reimbursement shall not exceed $10 rmllion) and (11} $30 mullion (the
(“Liquidated Damages”). Sellers and Buyer acknowledge that the damage suffered by
the Buyer n the event of any such termunauon would be umpossible to calculate, and the
Liguwidated Damages constitutes 2 reasonable estimate of such damages In the event
prior to the Early Funding Date Buyer temmunates this Agreement pursuant to Section
8 I(e) or elects not to close, 1 each case because the condition set forth in Section 7.2(a)
has not been satisfied as a result of some reason other than a Sellers’ Intentional Breach,
Buyer shall be entitled to immediate payment of the Expense Reimbursement (which
Expense Reimbursement shall not exceed $5 mullion) Except as provided in Section
9 14, Buyer’s sole and exclusive remedy under this Agreement shall be limited to the
recovery of the amounts set forth 1n this Section 8 2. None of the amounts payable under
thus Section 8 2 or 8 3 shall prune the Liens held by the Sellers’ senior secured lenders
and any such amounts payable shall be subordinate to the carve out for professional fees
and fees under 28 U S.C § 1930 as provided 1n the Bankruptcy Court's order authonzing
Sellers to use cash collateral that was entered mn the Cases,

83 Bankruptcy Events.

(a) At anynme pnor to Closing, Sellers in their sole discretion, after
consuitation with the statutory commutiee of unsecured creditors appointed in the
Chapter 11 Cases and the Sellers’ pre-Petiuon senor lenders, may deliver an Early
Closing Elecuon to Buyer.

(b} In the event that Sellers fail to comply with the umeline set forth
on Extubit J, or at anytime from and after June 30, 2004 and prior to Closing, Buyer
may debver an Early Closing Election to Sellers.
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() In the event an Larlv Closing Election 1s del;vered pursuant to the
terms hereof. the provisions of Section 2 & nereof shall apply, provided. however, that
Sellers shall serve. at [east twenty {201 davs pnor to the Closing the nouce of Sellers’
ntent to assume and assign the Assumea Contracts on all non-debior parties to the
Assumed Conrracts rather than at least twentv (20} davs prior 10 the heanng to confirm
the Bankruptcy Plan Waithin three (3% Busimess Days of receipt by Seliers or Buver, as
applicable of an Early Closing Election notice Buver will provide to Sellers a bist of
Executory Contracts 10 be assumed bx Allegiance and 1 the case of Sellers. assigned to
Buver ithe “Aaditonal Assumed Contracis™) and Seliers spall imumediately notfy the
counterparties 1o such Aadiona’ Assumed Contacts substantially in the form of notice
attached to the Sale Order  Except as provided above, the Closing following an Early
Ciesing Election shall occur ne sooner than twenn (20) Busmmess Daye ater the
delivery of such notice  For the avoioance of doubt to the extent the Early Closing
Elecnon 1s exercised, Secuon 7 4(a) shall have no further force and effect For the
purposes of this Agreement "Early Closing Election” shall mean the delivery by Sellers
to Buver or by Buyer to Seliers, as apphcabie, of a wnnen irevocable electon to close
the transactions contemplated by this Agreement purseant to an asset sale rather than a
sale of stock of the durect Subsidianes of ATCW  To the extent an Early Clesing
Election s delivered, the Operating Subsidianes shall be deemed to constitute Sellers
under this Agreement and each Operating Subsidiary shall sell its assets to Buyer
Notrwithstanding anything to the contrary contained herein, the Bankruptcy Plan shall
provide that Buyer 1s not assurming fiabihines of the Operating Subsidianes of the types
and 1o the nature of those histed in Section 2 4 1n connection with Buyer’s acquisition of
the stock of the Operating Subsidianes 1n accordance with the terms and conditions

hereof

ARTICLE IX
MISCELLANEOUS

91 Expenses Except as set forth in this Agreement (e.g , Liquidated
Damages provisions and the expemse shanng arrangements set forth in Sections 2 6, 2.7
and 6 10) and whether or not the transactions contemplated hereby are consummated,
each party shall bear 1ts own costs and expenses incurred or to be mcurred by such party
in connection with this Agreement and the consummation of the transachons

contemplated hereby.

9.2  Assignment Neither this Agreement nor any of the nghts or
oblhigations hereunder may be assigned by Sellers without the pnor written consent of
Buyer, or by Buyer without the prior wntien consent of ATI; provided, however, that,
Buyer may assign its nghts and obligations hereunder, 1n whole or in part, to any wholiy-
owned Subsichary of Buyer, provided that no such assignment shall reheve Buyer of its
liabilities and obligations hereunder 1f such assignee does not perform such obligations
and provided, further that this Agreement may be assigned to one or more trustees
appointed by the Bankruptcy Court to succeed to the rights of Sellers. Subject to the
foregoing, thus Agreement shall be binding upen and inure to the benefit of the parties
hereto and their respective successors and assigns, and except as otherwise expressly
provided herein, no other Person shall have any night, benefit or obhgation hereunder.

65

CADsa \ClicnanA llepinnce X OVA P AVAP A DOC



93 Parties in Interest  This Agreement shall be binding upon and
mure solelv 1o the benefit of Sellers and Buyer. and nothing in this Agreement. express or
implied. 1s intended to or shall conier upon any other person any nghts, benefits or
remedies of anv nature whatsoever unaer or by reason of this Agreement  Without
limeung the forepoing, no direct or tnairect holder of any equity waterests or securiues of
erther Sellers {other than Seliers themseives) or Buver (whether such holder 15 & hmuted
or general paniner member sincknolder or otherwise ), nor any Affihate of erther Sellers
or Buyer. nor any Representatise or other controlling person of each of the parties hereto
and then respecuive Affiliates shall have any hubihty or obligation ansing under thus
Agrecement or the ransactions coptempiatea thereby

G4 Nouces Unless otherwise provided herewn, anv notice. request,
mstruckion or other aocument 10 be @iven hereunder by any party to any other parry shall
be 1 writing and shall be delivered 1n person or by cowner or facsimile wransmission
{with such facsimile wansmussion confirmed by sending a copy of such notice, request,
instruction or other document by certifled masl, return receipt requested, or overmight
matl) or mailed by ceruified mail, postage prepaid, return receipt requested (such mailed
notice 10 be effective on the daie such receipt 1s acknowledged), as follows

If to Sellers

c/o Allegiance Telecom, Inc

700 E. Bunerfield Road, Suite 400

Lombard, 11 60148

Attention Mark B Tresnowslku, Esq.
Executive Vice President, General Counsel and
Secretary

Fax (630)522-5250

With a copy to (which shall not constitute notice)

Kurkland & Ellis LLP

153 East 53rd

New York, NY 10022

Afttention. Jonathan S. Henes, Esq
Kimberty Taylor, Esq

Fax: (212) 446-4900

If to Buyer:

X0 Commurcatiens, Inc.
11111 Sunset Hills Road
Reston, Virgimia 20190
Attention General Counsel
Fax: (703) 547-2025

With a copy to (which shall not constitute notice)
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